Commissioner Lawson dissenting:

Despite the rhetorical flourishes and obligatory obeisance to
precedent and legislative history, today the Commission majority vitiates
the principles established by Kenny Richardson.  My colleagues err in
concluding that the findings of the judge below are legally insufficient
to support a finding of corporate agent liability under section 110(c)
of the Mine Act. The Mine Act places primary responsibility for maintain-
ing safe and healthful working conditions in our nation's mines on mine
operators and their corporate agents.  Sections 2{e) and 110(c),  In
Kenny Richardson the Commission held that a supervisor, as an agent of
management, is in a position to protect the safety and health of individual
miners and has a statutory duty to take affirmative action to prevent
violative conduct or conditions.  By their decision in this case, ray
colleagues have permitted corporate agents to abdicate that responsibility
and permit individual miners the choice of performing their work in an
unsafe manner, regardless of the hazard to them and their fellow miners.
This result is inconsistent with the Mine Act's preventive goals and
enforcement scheme. If through adequate supervision a violation can be
prevented, it is contrary to the purpose of the Act to permit this shift
of statutory responsibility.

The legislative history reflects, as the majority acknowledges, that
Congress was particularly concerned over the high number of mining injuries
and fatalities that resulted from inadequate supervision and hazardous
workplace "conditions reasonably within the power of management to prevent"
(emphasis added). H. R. Rep. No, 312, 95th Cong., 2d Sess. 4 (1977),
reprinted in Legislative History of the Federal Mine Safety and Health Act
of 1977, 95th Cong., 2d Sess. 357, 360 (1978). The key is prevention-
management's duty to stop violationa before they occur.  This requires the
exercise of forethought by those responsible for maintaining safety in the
mines, and is a duty that is essential to achieve the statutory purpose.

The majority in this case fails to erect any affirmative standard
or framework against which one is to measure, not whether or not the
admittedly violative conduct might, or could occur, but indeed whether
it "would." Determining whether a violation "would" occur in the absence
of supervisory action is an exercise more suited to retrospective appli-
cation than to prospective intervention. If intervention is not demanded
of an agent when unsafe conduct is "at least as likely11 as safe conduct,
but is to be required only when a violation is imminent, or has already
occurred, the Act's protections would indeed be hollow.  Under the
majority's rationale, if the facts in this case had revealed that the
miners were proceeding into an area of unsupported roof, although an
alternate route was available, no supervisory duty to intervene would
arise other than a last minute tackle by their supervisor, until they
had actually entered the hazardous area. One searches the statute and
legislative history in vain for support for such a standard.
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